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Re CS Docket No. 96-46
Notice of Proposed Rut" Making
Implementation of Sect ion 302 of the Telecommunications Act of 1996
Open Video Systems

Dear Mr. Caton:

()n behalf of Group W Satellite Communications, a division of Westinghouse Electric
Corporation, enclosed herewith for filing with the Commission are an original and
eleven copies of Comments oj Group W Satellite Communications, filed in response
to the Commission's Notice of Proposed Rule Making in the above referenced
proceeding, pursuant to the Commission's rules and policies.

Should there be any questiolls or concerns, please contact the undersigned.

Respectfully submitted,
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Stephen A. Hildebrandt
Chief Counsel
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)
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CS Docket No. 96-46

COMMENTS OF
GROt P W SATELLITE COMMUNICATIONS

Group W Satellite Communications ("GWSC"), a division of Westinghouse Electric

Corporation ("Westingh<use"), by its attorney, hereby files Comments in the above-

referenced proceeding Since 1983, GWSC has been engaged in the businesses of

distributing television pH gram services via cable systems and other non-broadcast means,

and providing satellite tralsmission and other television-related technical services.
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Currently, the television I rogram services distributed by GWSC include The Nashville

Network ("TNN") and C, ,untry Music Television ("CMT"). TNN is wholly-owned by

Gaylord Entertainment ()mpany ("Gaylord") and CMT is owned by Gaylord and

Westinghouse

These Comments are filed in response to the Commission's Report and Order and Notice

of Proposed Rulemaking dated March 11, 1996 and, in particular, to the Notice of

Proposed Rulemaking omponent thereof (the "NPRM") as it relates to the

implementation of Sectiol 302 of the Telecommunications Act of 1996, which added,

inler alia, Section 653 of !he Communications Act of 1934 (the "Communications Act").

Those statutes and the ( ommission's rulemaking thereunder concern the structure and

operation of open video' istems ("OYS") Specifically, GWSC's comments relate to the

anticipated OYS practice )f channel sharing.

FCC REGUL \ TIONS MUST ENSURE OP}:N COMPETITION
AND FAIRNESS IN OVS CHANNEL SHARING PRACTICES

The shared use of vide, channels by multiple programmmg distributors can promote

efficiency by effectively !lcreasing the channel capacity of OYS operations. See NPRM

~ 36. However, such uSt must be subject to regulations that preserve this efficiency while

prohibiting the use of eh mnel sharing as a means for anti-competitive or unfair behavior.

The FCC can best ace( mplish this by including in its OVS regulations the following

protections
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Programming Ownership (NPRM ~ 41). Most fimdamentally, OVS regulations

must support tradii lonal principles of programming ownership. Program vendors

must be free (subj,'ct to non-OVS law) to grant, or to deny, permission for the

placement of theirlroduct on shared channels. The Commission must confirm its

tentative conclusion that each provider wishing to market such programming must

first obtain permis~!on to do so from the programming vendor.

2. Anti-Discrimination and Program Access (NPRM ~~ 39, 61). Regulations

must confirm that )VS operator behavior relating to channel sharing is subject to

the anti-discrimina Ion provisions of Section 653(b)(1 )(A) of the Communications

Act, and to the pl)gram access mandates referenced by Section 653(c)(1 )(A) of

the Communicatio IS Act. I Channel sharing like many other distribution practices,

is a tabula rasa th it can be used in competitive or anti-competitive fashion. It may

not be necessary or the Commission to prohibit OVS operators from requiring

channel sharing in :ertain situations 5"ee NPRM ~ 39. The better approach, at this

early stage of OY' development, would seem to be for the Commission to confirm

that the Act's an I-discrimination and program access provisions apply to OVS

behavior and the 1 to determine on a case-by-case basis whether conduct in

question violates 110se provisions

I The program access mandah s themselves arc found at Section 628 of the Communications Act.
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There is one area )f OVS conduct, however, where regulatory specificity does

seem appropriate The FCC must ensure that OVS operators and their affiliated

programming distf' butors cannot use channel sharing agreements with unaffiliated

programming distrrbutors as a pretext for denying or gatekeeping access to the

shared channel's p' ogramming GWSC has learned, from its experience as a video

dial tone system I rogramming provider that it is difficult for private parties to

police the creatio and implementation of channel sharing agreements between

system operators, nd unaffiliated programming distributors. What may ostensibly

be a means of I roviding system operators with routine technical and legal

protections on ch< nnel sharing may instead be used as a ruse by such operators to

bottleneck andmtrol distribution via insistence in such agreements upon

unreasonable or irelevant provisions Without clear regulatory constraints on

such practices, Ile risk would exist that programmers that bargain for non

exclusive distribu ion with an OVS operator would instead have to settle for

exclusive subdistibutorship To prevent such an anti-competitive result, the

Commission shOl Id expressly preclude the use of channel sharing agreements or

arrangements as pretext for wrongful market exclusion or discrimination.

Finally, the Comnission must make clear in its regulations that the use of a third

party entity -- eVen one unatIiliated with the OVS operator -- to administer channel
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sharing arrangemellts2 is no safe harbor against a finding of discrimination or

program access vi. ,lation by an OVS operator This is because, along with the

selection and (pre~umably paid) retention of even an unaffiliated administrator,

could come enoug'l control over shared channel access policies to create the risk

of anti-competitivf results. Here, too, the Commission must be vigilant to prevent

wrongful conduct "lowever veiled.

Implementation of Sectio i 302 of the Telecommunications Act of 1996 in the manner

described herein will mal ,~rially aid in ensuring open competition and fairness in OVS

operations.

Respectfully submiW~d,

GROUP W SATELLITE COMMUNICAnONS,
for itself and on behalf of
Gaylord Entertainment Company

By:. _
Mark Melnick, Esq.
Assistant General Counsel

Group W Satellite Communications
250 Harbor Drive
Stamford. CT 06904-2210

April 1, 1996

2 See NPRM ~ 37.
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Its Attorney


